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              “ERRC and their experiences on Housing Rights”

Yayına Hazırlayanlar: Dilara Demir, Laden Yurttagüler
Moderator: Evet, Atölyemizin bu bölümünde iki konuşmacımız var, Anita ve Hacer. Anita Avrupa Roma Hakları Merkezi’nden, Hacer de Ulaşılabilir Yaşam Derneği’nden. Hepimizin bildiği gibi, evsizlik ve barınmaya dair sorunlar ve toplumdaki bazı grupları daha çok etkiliyor ve daha zor koşullarda bırakıyor. Bu gruplardan biri de Romanlar ve Türkiye’de de özellikle İstanbul’da kentsel yenileme projelerinde bunu görüyoruz. İlk önce Anita’dan Avrupa’daki yaklaşımı dinleyelim isterseniz Avrupa bağlamında. Anita, floor is yours. 

Anita Danka: Günaydın, My name is Anita Danka. I need to talk to the microphone. I worked for European Roma Rights Center as a lawyer, as a staff attorney. European Roma Rights Center is a public interest law organization which was founded in 1996. It deals with human rights issue of the Roma in whole Europe. As you very well know, Roma are one of the most vulnerable minority in whole Europe. They are minority region of the country comprosing about 10 million people. Our organization is as I said,  public interest law organization. One of our focus area is litigation, strategic litigation. Strategic litigation is litigation for global social change so by careful selection of cases, preparation of the cases, using international mechanisms in our litigation, we try to achieve by these cases, we change on the border perspective. So to change laws, policies by litigating. Strategic litigation forms heart of an overall advocacy campaign. It is another area of our expertise of work is policy development. For policy development and litigation as such, you need research as Stefanie mentioned earlier. It is very important to have adequate data for our work. It is the same for lawyers, it is the same for people working on policy development so we also deal with research. Another area for work is training and capacity development. We train Roma, we train Roma activists or non-Roma activists about human rights, about how to use international mechanisms to implement and fight for those rights. We also publish our research materials, our policy papers. So our focus, in my focus for this presentation is the housing rights of Roma, is advocacy concerning the housing rights of Roma in Europe. Housing situation of Roma is of course very devastating. They live in inadequate on hazardous living conditions. They live segregated in many countries, in segregated settlements by conscious government or municipal policies. They live many times in ghettos, in the outskirts of the settlement where there is no proportionation. Many times they live close to a dumb side. It is also very important element that in these segregated settlements many times, hospitals, ambulance cars do not wish to go, which is here in our public report concerning the right to health care of Roma in certain countries. That was commonly found that in many many countries because of segregation, because of lack of infrastructure in those areas, there is an issue also of the right to health care. Forced eviction, I would explain in more details, because it is very hot issue unfortunately in Turkey these days. Hacer will explain her experiences in this context. I would bit more talk about the international norms in this area. And also another area which I mentioned just now we are discussing it after Stefanie’s presentation, discrimination in access to housing. Housing and social housing as the term suggests also is a means of social protection, some sort of social help for the vulnerable groups. In many countries, as I explained also, the allocation of social housing is discriminatory. Mostly it is not in the law of course. But Roma can not get housing. They can not apply for social housing. But implementations of the laws have an indirect discriminatory effect. So they disproportionately affect Roma in this respect. Indirect discrimination is not a new concept. I am sure everybody is familiar in this group. I think we took assumed and alleged that urban transformation projects and their implemetation that they mostly target Roma communities is a means and a way of indirect discrimination. It affects Roma communities more than non-Roma communities.

         So I will not well on the international norms guaranteeing the housing rights because Stefanie already numerated them to you. I would just call your attention to the European Race-Equality Directive which would be binding on Turkey, hopefully very soon and that is a directive at an EU level, it is a compulsory law, it is a compulsory norm for all the existing members as well as for the candidate countries. It has a provision that prohibited direct and indirect discrimination of the issue of ethnic ground, on access to goods and services which are available to the public including housing so that is another area, for example when Turkey within the accession process, will have to implement and transpose this directive into domestic laws. They have to deal with these issues for housing should be regulated and should be in that area people should not be discriminated about. We try to enumerate housing rights as such in terms of concepts. Housing rights is a very broad area of rights. It means or it can mean the right to an adequate standard of living that also includes housing, the right to protection from forced evictions and provision of alternative accommodation, the right of freedom from discrimination in access to housing and also right not to be discriminated against in access to other services, right to respect for private and family life in home, the right to peaceful enjoyment of possessions. Housing rights are intermingled themselves. So all those rights that I have mentioned. As well as they can be late to other human rights as we discussed already. They are linked to right to life, unfortunately it can happen that forced evictions lead to homelessness, homeless people which unfortunately happened also in Turkey, froze to death or die. I mean there life is endangered. Housing rights can also be linked to be free from torture, right to be free from torture inhuman or degrading treatment because forced evictions rise to extreme housing conditions which can reach to level of cruel and degrading treatment or punishment which is prohibited by the Article 3 of the European Convention of Human Rights which is of course also a binding norm in Turkish context. This principle that forced evictions can reach that standard that it could lead to cruel and degrading treatment in punishment was actually determined and stated in two Turkish cases in two cases against Turkey at European Court of Human Rights. The right to access to education, health care and social benefits are also many times linked to housing rights. Many people do not have registered places of living. That means that many times other social, other areas of the human rights and social rights are hindered. They don’t have access to education, they can’t have social aid, they can’t get health and other benefits.                                                                

     So, I would like to discuss with you the right to protection from forced evictions and provisions of alternative accommodation. Forced evictions are defined by the UN Committee on Economic, Social and Cultural Rights, in his general comment, number 7 as the permanent and temporary removal against the will of individuals, families and/or communities from the home and land which they occupy without the provision of an access to appropriate forms of legal protection and I would like to call your attention to the word ‘occupy’. It does not mean owning. You don’t have to own that home. So as I explained housing rights as such are linked to other human rights. Forced evictions frequently violate other human rights as well as we explained right to life, right to security of the person, right to not interference with privacy of family and home and right to peaceful enjoyment of possessions. This general comment also said very concrete obligations or procedural protections concerning evictions. These are required, there is no alternative to evictions so eviction has to be carried out. These include opportunity for concentration before eviction. Adequate and reasonable notice and information of the proposed evictions. All persons carrying out eviction to be properly identified and government officers have to be present, especially when groups of people who are involved in the eviction be targeted. Eviction should not take place in bad weather or at night and there should be legal remedies available or legal aid for the people evicted. I mean you can guess how many times all these recommendations are taking place in Europe as such. Another important principle is that evictions should not result in individuals becoming homeless or vulnerable to other human rights violations. They are those affected, can not provide home for themselves, can not have any alternative, then the state must take appropriate measures to the maximum of its available resources to assure that adequate alternative housing is available. There is a positive obligation of the state not to let those people freeze, not to let them without any shelters so the state can not force individuals to be homeless by eviction. I bropught a couple of examples from our cases that we brought at various international and domestic area which have been successful and related to housing so that may be this could be a good discussion point as well as good generate ideas for your individual work concerning housing. For Danilo Gravt case, this is a case involving Serbia Montenegro. The case involved forced eviction and destruction of Romanese settlements in the city of Danilo Gravt as I said in Montenegro by hybrid residents who live nearby. Earlier these perpetrators threatened that community that they would exterminate them and burn down their houses. The police department of Danilo Gravt told Roma community “we can not do anything, you’d better leave the community. Because we will not be able to contact with you.” Therefore, most of the Romani individuals flat the area leaving all the possessions behind. Only a couple of them stayed. During the afternoon of April of 15, 1995 the non-Romani residents gathered and entered the settlements shouting that “We are going to kill you, we are going to evict you and burn down your houses.” They indeed set fire to the houses, resulting the entire settlement being leveled, I mean, to the ground were properties destroyed and several these matters were ruined, completely levelled down by municipal authority buldosers. After the unsuccessful domestic procedure, the European Roma Rights Center together with local fighter organisation decided to file the case at the Committee against Torture. The Committee found forced eviction to be in violation against Convention Against Torture in this case. The Committee also found that the police department did not take any appropriate measures and steps to protect the residents from these violations and burning up their property into destruction of the settlements which result inequal and inhumane degrading treatment. It’s also important that the Committee had the government of Serbia and Montenegro violated Article 16 by not protecting the rights of the residents which is the positive obligation, of course, under the Convention. Although there is no right to compensation in the UN individual complaint scheme, ususally these treaty monitoring bodies can order compensation in a way that the State has to declare that the State has to compensate the victims but since there is no enforcement mechanism, many times these, unfortunately stay as empty phrases. However, in this particular case, because of the international pressure, the government agreed on 19th of June, 2003, to pay 985.000 euro in compensation this 74, how many victims of that tragedy. You can see that it is worth using international tools in worth, advocacy efforts. Another area concerning housing is the right to freedom from discrimination in Access to housing and related services. Both the International Covenant on Economic, Social and Cultural Rights and European Convention of Human Rights have all goals that prohibit racial and ethnic discrimination. In enjoyment of course, of rights settled in the relevant documents, in the convention and the covenant. The scope of the International Convention of Elimination of Racial Discrimination affirms that state party must guarantee that individuals can enjoy the right to housing  without subjected to racial discrimination. In its general recommendation, Number 27, the Committee explained that state party should adopt measures to act firmly against any discriminatory practices affecting Roma, mainly by local authorities and private owners with regard to taking a residence, access to housing, to act firmly against local measures denying residence at unlawful exclusion of Roma and also states have to refrain from placing the Roma in camps outside of populated areas that are isolated they don’t have any access to health and other facilities. So, basically that general recommendation explains the main areas and the housing rights. The case that are both in this respect, happened in Slovakia in March 2002, the council of municipality of adoption as I said in Slovakia, adopted a resolution which they have proved a plan to construct some cheap accommodation, some houses for the Romani  inhabitants of the town. They did this measure or they planned this measure because about 1800 Roma lived in that settlement in very very appalling conditions. They lived in carboured facilities, so to say, no drinking water, no toilets, no sewage system. However, the local people heard about this resolution, they started to organize a petition against it and they basically wrote a document and a petition which said that I don’t agree or we don’t agree with the building of those houses for people of Gypsy origin in that settlement because it will lead to many and more inadoptable, they call, citizens of Gypsy origin from coming into the settlement and even it would attract other inadoptable Romani people to come and settle down from other regions and districts. About 2007 inhabitants signed that petition. The Council decided OK, they are not going to force this measurement and basically unanimously decided that they would not build those houses and they would cancel that resolution. Outer again, unsuccessful litigation at the domestic level, The European Roma Rights Center together with local partner organization in Slovakia filed a complaint to the Committee on elimination of racial discrimination. It is again UN committee and the decision held that in complex contemporary societies the particular realization of many economic, social and cultural rights including those related to housing will initially depend on and indeed declare a series of administrative and policy making steps by the State bodies relevant authorities. So really we can talk about the realization of housing rights positive measures on behalf of the State are necessary. The Committee considered the council resolution in question which was that they would not implement that earlier decision and there was an initial policy which they revoke, meant that it impaired the recognition or the exercise on equal footing of the human right to housing. The Committee found Slovakia in breach of its obligation under the International law and the International Convention. Not to engage in any act of racial discrimination and in short that all public authorities act in conformity with this obligation. Also the Committee found that Slovakia breached its obligation to guarantee the right to everyone equality before the law in enjoyment of the right to housing. So as you can see here, what happened is that there is no obligation as such, for example under European Convention of Human Rights, saying that you have a right to a house. Right to housing does not mean that the State has to give you a house. Of course, with all these related rights that we have been discussing the right to equal standard of living and the right to be protected and right to have a shelter or in many times, the State has to provide for you to get a shelter because you don’t have any alternative and you cannot provide for yourself. But what happened in this case, the State decided to make a positive step. The State decided that they are going to allocate social housing for the vulnerable groups. So once the State makes this positive measure, then the distribution of social housing and the distribution of this kind of social services should be on equal footing. By revoking the earlier decision and by annulling the decision which would have meant a positive step for these people and the possibility for adequate standart of living they basically discriminated against them only because of the pressure of nonresidents. This is why this case is very very important for our purposes because this explains clearly the positive obligation of the State concerning providing for adequate standard of living, adequate housing. Another important area is the right to respect for private and family life at home. The European Convention of Human Rights states that everyone has the right to respect for his private and family life, his home and correspondence. Protocol 1, Article 1 to the Convention also covers the protection of property. The case law of the European Court of Human Rights on the right to respect for home covers other issues such as protection from willful damage, protection from usances and disturbing from environmental hazards and also the regulation concerning property. The case that I wrote the case against Romania, also initiated and represented by European Roma Rights Center but this time at the European Court of Human Rights. Very briefly the facts of the case, on 20th  of September 1993, a mob of villagers in the town of Hunedoara which is in the Romania in the Maramures County, killed three Romani men  which followed basically a death of a non-Romani men so in revenge they killed…                                                                  

Anita Danka: In this action, by possibly looking and not intervening. The victims were forced afterwards, those people whose houses were ruined and burned to live in burns, in pighouses, in henhouses, in cellars. Some of them had to even flee the country. Many of them got hepatitis, fell ill, diabetus and nothing happened on the domestic level. So basically,  first there were no investigation concerning the perpetrators, afterwards there was some sort of investigation establishing some sort of responsibility. But those people who were held responsible, later were even pardoned by the state. So basically we could say that there was no domestic remedy whatsoever and meanwhile those people whose houses were destroyed had to and still even today within miserable conditions. 
The European Court of Human Rights decided that the applicants living condition and the racial discrimination to which they have been publicly subjected by the way in which their grievances were doubt with, basically by the non action of the state, by various authorities constitute an interference with their human dignity which amounted to degrade in treatment within the meaning of Article 3 of the Convention. So from the housing rights issue, they basically ended up the establishment of these people being tortured in humanly and degradingly treatment. So all the conditions of their eviction, all the conditions of this human rights violation ended up the European Court of Human Rights establishing that these people were tortured and humanly and degradingly treated by the state. In addition the Court established the violation of the right of fair hearing, right to respect private and family life, and also right not to be discriminated against in respect of these rights. 

Stefanie Del Sotto explained to you the European Social Charter and why it is important for all work. This is a very useful document because it really talks about positive obligations. Social rights, we have discussed earlier, difficult to litigate, difficult to ask countries, to hold countries accountable. However, the European Social Charter has a very clear aim to facilitate economic and social progress. The social rights are divided up into concrete state obligations. There is a possibility of concrete clear interpretation and possible to call the state responsible. So I would also call your attentions to so far the decisions of the Committee because with these decisions the Committee interpretes the European Social Charter. The European Social Charter is a very useful for our advocacy work concerning housing rights, exactly because of these positive obligations that are revealed in the Charter as well as in the decisions. Besides the monitoring procedure based on national reports, as Stefanie Del Sotto mentioned there is a possibility for collective complaints, the European Human Rights Centre has launched so far three cases against Greece, Italy and Bulgaria. The European Social Charter covers when it comes to housing rights, access to adequate and affordable housing, reduction of homelessness, these are really concrete state obligations and aims. I don’t want to go into details because Stefanie Del Sotto explained to you. All complaints, I mentioned just in case that you would like to look them up, concerning cases Greece, Italy and Bulgaria, and not only relates to Article 31 right to housing, but also Article 16, right of the family social, legal and economic protection which can be also used in this context of housing rights. Very important article, which I would always link, if we can allege discrimination, this is the preamble which talks about not discrimination, as well as Article E after revised European Social Charter. The importance of the European Social Charter as such, I can not overemphasize but I would also mention that for a lawyer, what a perspective of lawyers and NGO activists, it is important to know that the procedure is quite fast that there is no obligation to exhaust domestic remedies beforehand, there is no other procedures in front of for example European Court of Human Rights or UN treaty-monitoring bodies you have to exhaust domestic remedies. Therefore, it takes quiet long to reach an international decision or to reach the international level. Also there is no rule of six months time limit which means that from the moment you exhausted your last domestic remedy, you have to launch your complaint at the international level within six months. Also important within the European Social Charter mechanism that it acknowledges indirect discrimination as well. For example, European Convention of Human Rights so far has not established indirect discrimination as a means or as a form of discrimination. And another important thing to mention concerning the European Social Charter is that you can target policies. As Stefanie Del Sotto mentioned in that case in France, that is a policy concerning housing rights and this is discriminatory or it is not actually targeting and not implementing in a way that vulnerable groups can have access to it. Then you can target directly the policy as well where another mechanisms you cannot target the law, you have individual victims and whereas in collective complaint procedure you don’t have to have individual victims named in your complaint. I think I would stop here and take questions if you have or if I don’t know… May be I have exhausted already my time.

Moderator: Let’s take some questions with regard to your presentation and then may be we can hear Hacer and move to discussion.

Anita Danka: I would just like to mention beforehand that all our publications, submissions, documentations on the issues of housing rights are on our website so of course, I would be happy to send you documents if requested but everything is on our website which is I didn’t write but www.errc.org. And of course these are my contacts so for future reference if you need some information. Thank you.

Moderator: Sunuşa dair soru varsa onları alalım isterseniz. Sonra Hacer’i dinleyelim. 

Question: Belki direk alanıyla ilgili olmasa da benzer sorun olduğu için aslında sadece mekanizma nedir diye merak ediyorum. O da şu; özellikle İstanbul’da 2010 yılı kültür başkenti adı altında özellikle travesti ve transseksüellere yönelik ciddi bir barınmayla ilgili sorunlar var. Bu anlamda da son aylarda, tabii bunun öncesinde de geçmiş yıllarda Pürtelaş ve Hünkar sokakta barındıkları yerlerden zorla çıkartılmaları ve buradaki diğer toplumsal kesimlerle birlikte devletin kolluk güçleriyle birlikte şiddet, baskı ve zorla bulundukları yaşam alanlarından çıkarılmaları söz konusuydu. Şimdi 2010 yılı için tekrar böyle bir organizasyon var ve özellikle son zamnlarda transseksüellerin kendi yaşadıkları evler, polisler tarafından hıfzı saha kanunları gereğince mühürleniyorlar ve şu anda onlarcası herhangi bir yerleşim yeri olmadan şurda ya da burda arkadaşlarının evinde yaşamak durumunda bırakılıyorlar. Şimdi burada hangi mekanizmaları izlemek lazım, neler yapmak lazım,aslında bunu merak ediyorum. 

Anita Danka: I would definitely use advocacy tools. One important thing concerning advocacy in this respect is that whereas litigation which I said is part of an advocacy campaign, but litigation takes years. We have,  this case lasted more than any case 13 years. I don’t recommend that in this particular case. But concerning evictions and raising awareness of human rights violations and plus linking it to İstanbul being cultural capital 2010, it is a great opportunity for you to, for example have advocacy actions targeting European Union. When in Greece, we had the latest olympics, they also buldoze down settlements of Roman and organizations like ours took on the issue and we raised hail at European Parliament. Although Turkey is not in the EU but still you can establish connections with parliamenterians in the EU, for example, the Hungarian representative, we have actually two MAPs from Hungary who are both Roman themselves and they are really taking on human rights issues so you could, I would suggest writing a letter of concern because they could have a bigger voice on the level of the European Parliament. But also concerning Turkey, the Council of Europe High Commissioner of Human Rights, Mr. Hamenberg already made a statement on the forced evictions in connection with Roman but he issued  a viewpoint on forced evictions in Turkey, also mentioned this issue of Turkey, I mean of Istanbul, being or going to be a cultural capital, UNESCO for heritage side concerning the forced evictions of Roman, areas like in Sulukule and so on and so forth. So there are several areas where, housing rights is an area that are many many stakeholders. Stefanie Del Sotto mentioned the special raporteur on housing rights. You could send the document, a letter of concern to I don’t know this gentleman or the lady, gentleman, sorry. Of course, the best is if you create a network of organizations which can have a bigger voice. We always work together with other organizations. Stefanie Del Sotto mentioned how important it is. If you have a coordinated effort, you can reach much more view. We work in all of the countriesi I mean, all countries where we work in Europe we establish connections with local organizations and we have joint-submissions, joint-advocacy letters. Concerning Turkey,  Hacer will give you an analysis of this for concerning just in very briefly, we sent a letter of concern to the Prime Minister concerning those forced evictions, starting, we targeted last summer and then continue and never ceased in the Roman neighbourhood. The effect of these well depends in varies. Sometimes you really can reach wonders and achieve at least consultation and the dialogue, but definitely you can raise awareness with these documents. So I really encourage you to use these mechanisms. 

Nurhan Yentürk: Sadece sizin sorunuzla ilgili küçük bir bilgi, biliyorsunuz 2010 Kültür Başkenti Projesi bir sivil girişim sonucunda alınmıştır ve onlarla ilişkiye geçebilirsiniz. Kendileri katiyen böyle bir şeyin arkasında değiller. Böyle bir şey atfediliyorsa, diyelim ki zorla boşaltılmaya ya da o evlerin kapatılmasına, travestilerin yaşadıkları evlerin kapatılmasına, 2010 Kültür Başkenti çerçevesinde bir anlam yükleniyorsa kolluk güçleri tarafından, bunu hemen 2010 girişimine bildirmeniz ve bunları onlar tarafından bir şekilde basına, böyle bir niyetlerinin olmadığını, tam tersi, Anita Danka’nın da söylediği gibi kültür başkenti olmanın en temel, onların en azından da beklediği koşullardan birinin bu farklı kültür-değer grupları diyelim katmak olduğu. Bunu söyleyebilirler, ifade edebilirler. Öyle bir girişimle de dayanışma içerisine girmekte de yarar var. Yerlerini biliyorsunuzdur. Ama 2010 ile bir bağlantısı olmasa gerek. 2010 olursa…

Katılımcı: Ben çok ufak bir şey eklemek istiyorum. En baştan konuşurken de Başak galiba, söyledi. Türkiyedeki anayasada aslında 57. maddesinde şöyle bir hak var. Belki onu da söylemiş olalım diye Hacer’in sunuşuna geçmeden. Devlet, şehirlerin özelliklerini ve çevre şartlarını gözeten bir planlama çerçevesinde konut ihtiyacını karşılayacak tedbirleri alır. Ayrıca toplu konut teşebbüslerini destekler. Yani anayasanın içinde var olduğu şekliyle böyle bir madde var. Tabii bu başka anayasalardaki kadar çok pozitif bir sorumluluk yüklemiyor belki ama yine de böyle bir şeyin anayasada olduğunu da belki söylemekte fayda var, dedim. 

� Anita Danka’nın sunumunu ve tartışmada sorulan soruları aşağıda bulabilirsiniz. 





